

CONFIDENTIALITY AGREEMENT

THIS CONFIDENTIALITY AGREEMENT (this “Agreement”) is made and entered into as of the ____ day of ______________, 2018, by and between Stadium Management Company, LLC, a Colorado limited liability company (“Disclosing Party”) and the undersigned recipient (“Recipient”).  Disclosing Party and Recipient may be referred to herein as the “Parties,” or individually, as a “Party.”

Disclosing Party and Recipient are discussing a potential business relationship (the “Discussions”) related to the management of general concessions at the stadium known as Broncos Stadium at Mile High located at 1701 Bryant Street, Denver, Colorado 80204 (the “Stadium”).  In the course of the Discussions, it may be necessary or appropriate for Disclosing Party to disclose to Recipient certain information regarding the Disclosing Party’s business which is either non-public, confidential, or proprietary in nature.  The Parties desire that such information be kept confidential by Recipient.
In consideration of the foregoing premises, Recipient is willing to keep such information confidential in accordance with the terms and conditions set forth in this Agreement.


NOW, THEREFORE, Disclosing Party and Recipient hereby agree as follows:
1.
Confidential Information.  “Confidential Information” shall include any and all information that Disclosing Party has or will disclose to Recipient with respect to Disclosing Party or its business, which is furnished or made available to Recipient by or on behalf of Disclosing Party, whether disclosed in writing, orally or otherwise (such as by permitting observation of any business activities), including, without limitation, financial statements and any other financial data; information and records regarding past concession sales, expenses, and operations at the Stadium; the content of any Request for Proposal (“RFP”) related to the subject of the Discussions, and any additional materials and information provided by Disclosing Party as a supplement to such RFP; any information regarding existing, past, or prospective vendors, suppliers, or sponsors of Disclosing Party; business or marketing plans or strategies; any data concerning the existing business or reasonably foreseeable future business of Disclosing Party; software content, functionality, and code; research and development; know-how; inventions; patent information; trade secrets; technical data; formulae; drawings; designs; models; samples; processes; information regarding product or services development; and all analyses, compilations, notes, data studies or other documents containing any such furnished information, or based, in whole or in part, upon any such furnished information.  
2.
Carve-Outs.  “Confidential Information” shall not include information which:

a.
is in the public domain at the time of receipt from Disclosing Party or subsequently enters the public domain other than as a result of a disclosure by Recipient in violation of this Agreement.  Information will not be deemed to be in the public domain unless it has been published by or with the consent of Disclosing Party in its service or product literature or other freely disseminated form or is generally provided to prospective customers of Disclosing Party and others having dealings with Disclosing Party without the requirement that such other recipient sign a confidentiality agreement;

b.
is independently and legally developed by Recipient as evidenced by competent proof; 

c.
is lawfully received from a third party who is under no obligation of confidentiality to Disclosing Party; or

d.
is requested or required to be disclosed by any federal or state law, rule or regulation, or by any applicable judgment, order or decree of any court, governmental agency or arbitrator having or purporting to have jurisdiction in the matter or by request for information or documents in legal proceedings, interrogatories, subpoena, civil investigative demand or similar process.  If Recipient is requested or required to disclose information of Disclosing Party pursuant to this Section 2.d, Recipient will provide Disclosing Party with prompt notice of any such request or requirement so that Disclosing Party may consult with Recipient as to the applicability of such law, rule or regulation or seek an appropriate protective order or waive compliance with the provisions of this Agreement.

3.
Covenant Not to Disclose.  The Confidential Information is confidential nonpublic information of Disclosing Party.  Recipient agrees that it will not (i) use the Confidential Information for its own benefit or the benefit of any other person or entity, except in furtherance of the Discussions, or (ii) disclose the Confidential Information to any person or entity, except to the extent necessary in furtherance of the Discussions to disclose the Confidential Information to its representatives who need to know the Confidential Information in order to conduct the Discussions and who are under a contractual obligation not to use or disclose the Confidential Information.  Recipient shall maintain a written log of all of its representatives who have been permitted access to any of the Confidential Information.
4.
Prohibition on Reverse Engineering, Restriction on Use of Information.  In further recognition of the value of the Confidential Information, Recipient agrees that it shall not engage in the reproduction of Confidential Information through the techniques of reverse engineering or otherwise.  Recipient shall not make any use, either directly or indirectly, of any Confidential Information except as is required in connection with the Discussions.  Without limiting the generality of the forgoing, Recipient agrees that it will not utilize or otherwise incorporate or use any part of the Confidential Information in any of its own or any affiliated company’s operations, unless an agreement for such use is entered into by Recipient and Disclosing Party, and then, only in accordance with that agreement.

5.
Protection of Confidential Information.  Recipient shall utilize its best efforts and reasonable procedures to safeguard the Confidential Information from disclosure to, or unauthorized use by, anyone other than as permitted by this Agreement.


6.
Property of Disclosing Party.  Recipient agrees that all of the information provided to the Recipient by Disclosing Party shall be deemed to be Confidential Information of Disclosing Party, unless otherwise designated in writing by Disclosing Party.  The Confidential Information (including all copyrights, copyright applications, trademarks, service marks, trademark applications, service mark applications, patents, patent applications, as applicable, and any other intellectual property rights of any kind or description relating to the Confidential Information) shall be the sole and exclusive property of Disclosing Party, and no licenses or other rights in the Confidential Information disclosed by Disclosing Party to Recipient are created in or granted to the Recipient as a result of the disclosure of such information, except to the extent specified above.  Nothing in this Agreement will be construed as creating a joint venture, partnership, agency or similar relationship.


7.
Notification of Breach.  If Recipient becomes aware that any person or entity (other than the persons or entities to whom Confidential Information may be disclosed without breach of this Agreement) may have obtained access to Confidential Information, or if any misappropriation or misuse of Confidential Information comes to the attention of Recipient, Recipient will immediately notify Disclosing Party of the breach and take all such actions as are reasonably requested by Disclosing Party in order to prevent or mitigate any negative consequences thereof.

8.
Return of Confidential Information.  When requested by Disclosing Party, Recipient shall immediately deliver to Disclosing Party all written Confidential Information received from Disclosing Party and in its possession or under its control, including original material and any and all copies thereof and, with respect to Confidential Information in electronic form or which is otherwise not susceptible to return to Disclosing Party, Recipient shall destroy all such other Confidential Information in its possession or under its control without retaining a copy thereof, and, within three business days after the destruction thereof, shall certify in writing to Disclosing Party that all such Confidential Information has been destroyed.  Notwithstanding the return of the Confidential Information, Recipient will continue to be bound by its obligations of confidentiality and other obligations hereunder.
9.
Term.  This Agreement shall become effective as of the date first set forth above and shall continue in effect until the time at which the Confidential Information becomes publicly available other than through disclosure by Recipient.
10.
Injunctive Relief.  Recipient acknowledges that any disclosure or unauthorized use of the Confidential Information will cause Disclosing Party irreparable harm, for which an adequate remedy at law will not exist, and that upon breach of this Agreement by Recipient, Disclosing Party may seek equitable relief, including, without limitation, an injunction and specific performance (without the posting of any bond and without proof of actual damages), in the event of any breach of this Agreement, in addition to all other remedies available at law or in equity.
11.
Severability.  The invalidity of all or any part of any section of this Agreement shall not render invalid the remainder of this Agreement or the remainder of such section.  The Parties acknowledge and stipulate that the covenants set forth in this Agreement are fair and reasonably necessary for the protection of Disclosing Party’s protectable interests.  In the event a court of competent jurisdiction should decline to enforce any provision of this Agreement, such provision shall be deemed to be modified to the maximum extent which the court shall find enforceable.

12.
Notices.  Notice given under this Agreement shall be in writing, sent by certified mail, postage prepaid, to the addresses set forth below, which either Party may change by prior written notice.
13.
Miscellaneous.  This Agreement shall be governed by and construed in accordance with the laws of the State of Colorado.  This Agreement and any attachments supersede all prior related discussions and other communications between the Parties. This Agreement is assignable by Disclosing Party to a successor or affiliated party, but is not assignable by Recipient without the consent of the Disclosing Party.  This Agreement shall be binding upon and inure to the benefit of the Parties’ successors and assigns.  No waiver, modification or amendment of any provision of this Agreement will be binding on a Party or of any effect unless made in writing and signed by the Party to be bound.  The prevailing Party in any litigation or in any other action to enforce this Agreement will be entitled to receive reimbursement of all reasonable costs and expenses, including attorneys’ fees, from the other Party.  The Parties’ respective obligations under this Agreement supplement and do not supersede the obligations imposed on the Parties by applicable law, including applicable trade secrets law.  This Agreement may be executed in any number of counterparts, each of which will be deemed to be an original and all of which together will constitute on and the same instrument.  Photocopy signatures will be deemed, and given effect as, originals.
[SIGNATURES APPEAR ON FOLLOWING PAGE]


IN WITNESS WHEREOF, the Parties, intending to be legally bound, have executed this Agreement as of the day and year first above written, regardless of the date actually executed.
RECIPIENT:
DISCLOSING PARTY:



STADIUM MANAGEMENT COMPANY, LLC


By: 







Name: 

Name: 







Date: 

Title: 








Date: 






Mailing Address:




Mailing Address:








1701 Bryant St., Suite 700







Denver, Colorado 80204
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